S

REGION 1X 201 Mission Street
u.s. Department Arizona, California, Suite 1650
of Transportation Hawaii, Nevada, Guam San Francisco, CA 84105-1839
' Amarican Samoa, 415-744-3133
Federal Transit Northern Mariana Islands 415-744-2726 (fax)

Administration

Honorable Dan Romero

Mayor, City of Hercules ) .

111 Civic Drive 1JUN 142017
Hercules, California 94547

Re: Record of Decision for the Hercules
Intermodal Transit Center Project

Dear Mayor Romero:

The Federal Transit Administration (FTA) has completed its review of the public and interagency
comments on the Final Environmental Impact Statement (FEIS) for the Hercules Intermodal
Transit Center Project. In compliance with the National Environmental Policy Act (NEPA), the
FTA has issued the enclosed Record of Decision (ROD) for the Project. As stated in the ROD, the
Project must incorporate all the mitigations of adverse effects presented in the FEIS and the ROD.
These mitigation actions include, but are not limited to all commitments to further consultation on
specific issues,

If the City of Hercules contemplates any change to the Project, the City must notify the FTA
immediately and refrain from taking any action related to the proposed change until the FTA has
determined what, if any, additional environmental analysis is necessary, and that analysis has been
completed and approved by the FTA. For example, if the City wishes to make a change to the
mitigation measures in the FEIS, the ROD, or a change to the Project that would cause new or
changed environmental or community impacts not presented in the FEIS, then the City must notify
the FTA in writing of the desire to make a change.

Any such change will be reviewed in accordance with FTA environmental procedures (23 C.IL.R.
771.130) on supplemental documentation, The FTA will determine the appropriate level of
environmental review for this or any other proposed change (i.e., a written re-evaluation of the
FEIS, an environmental assessment of the change, or a supplemental environmental impact
statement), and the NEPA process for this supplemental environmental review will conclude with a
separate NEPA determination, or, if necessary, with an amendment to this ROD.

. Upon the FTA's issuance of the ROD, the City of Hercules is authorized to take the following
Project actions without prejudice to the FTA's future financial assistance for these actions:

* the acquisition of any real property or real property rights identified in the FEIS or ROD as
needed for the Project;

+ the relocation of persons and businesses on that propetty; and,

» the relocation of utilities affected by the Project.



This pre-award authorization is not a real or implied commitment by the FTA to provide any
funding for the Project or any element of the Project. However, if the FTA were to provide grant
funding for the Project, the cost of the actions listed above, performed after the ROD issuance,
would be eligible expenses. No other Project action has pre-award authorization at this time. To
maintain the Project's eligibility for Federal assistance, all real property acquisitions, and the
relocation of persons and businesses thereon, must be conducted in accordance with the Uniform
Relocation Assistance and Real Property Acquisition Policies Act and its implementing regulation
(49 CFR Part 24} and any other applicable Federal law or regulation.

Please make the ROD and supporting documentation available to affected government agencies
and the public. Availability of the ROD should be published in local newspapers and should be
posted on the Project website. The ROD also should be provided directly to affected government
agencies, including the State Inter-governmental Review contact established under Executive
Order 12372,

We look forward to continuing to work with you to bring this important Project to fruition. Should
you have any questions on the ROD, please contact Paul Page at (415) 744-2734.
g
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Regional Administrator

Sincerely,

i

ce (by e-mail): Charlie Anderson, WCCTA



RECORD OF DECISION
~ on the
Hercules Intermodal Transit Center
in
Contra Costa County, California
by the
Federal Transit Administration

Decision

The Federal Transit Administration (FT'A), pursuant to 23 CFR Parts 771 and 774 and

40 CFR Parts 1500 through 1508, has determined that the requirements of the National
Environmental Policy Act (NEPA) have been met for the Hercules Intermodal Transit Center
(the Project) located in Contra Costa County, California,

This environmental Record of Decision (ROD) applies to the preferred alternative consisting of a
new passenger train station on the existing Capitol Corridor line, a transit bus terminal, access
roadways, trails and parking facilities. Additionally, the facility would be designed to
accommodate potential future ferry service. The Hercules Intermodal Transit Center (ITC) will
be located on the southeastern shoreline of San Pablo Bay (a part of San Francisco Bay),
approximately one mile northwest of Interstate 80 (I-80) in Contra Costa County. The Hercules
ITC is within the City of Hercules” Waterfront District, which is planned for mixed-use
development, The preferred alternative is evaluated in the Hercules ITC Final Environmental
Impact Statement (FEIS) published by FTA in April, 2012. The Project sponsor, the City of
Hercules, seeks financial assistance from FT'A for the Project. If FTA provides financial
assistance for the final design or construction of the Project, FTA will require that the City of
Hercules design and build it as presented in the FEIS and this ROD. Any proposed change by
the City of Hercules will be evaluated in accordance with 23 CFR Part 771,130 and must be
approved by FTA in writing before the agency requesting the change can proceed with the
change. Neither the FEIS nor this ROD constitutes an FTA commitment to provide financial
assistance for construction of the Hercules ITC Project.

Background

The Project is to develop an ITC along the Union Pacific Railroad (UPRR) tracks on the City of
Hercules’ San Francisco Bay waterfront, The Project will include construction of a new
passenger train station on the existing Capitol Corridor line, a transit bus terminal, access
roadways, and parking facilities, The proposed train station and passenger platform requires the
realignment of existing tracks and relocation of existing utilities within the UPRR right of way.

1



As the project sponsor and potential recipient of FTA financial assistance for the Project, the
City of Hercules served as a co-lead agency with FTA in conducting the environmental review
process,

Planning for the Project

The purpose of the proposed Hercules ITC Project is to increase local and regional mobility and
transportation options by constructing a new transit facility with multi-modal connections that
would encourage use of public transit. The Hercules ITC would provide bus-to-train connections
and provide car commuters with access to new transit options that would divert traffic from 1-80,
the most congested corridor in the San Francisco Bay Area for the past six years.

Pursuant to City of Hercules General Plan Programs 8A.2 and 8A.3, on July 25, 2000, the
Hercules City Council approved a 167-acre Waterfront Development Master Plan (WDMP),
including the proposed Hercules ITC site. The WDMP established five Planning Sub-Districts,
including a 23-acre Transit Village as proposed by the WDMP., Development of the sub-districts
have been and will continue to be implemented as separate projects by private interests and
would consist of a mix of residential and commercial uses focused on a commuter railroad
station. ‘T'wo of the five planning sub-districts have already been developed. On July 22, 2008,
the Hercules City Council adopted the Waterfront Development Master Plan Initiative (WDMP
Initiative). The purpose of the WDMP Initiative was to modify the General Plan, Zoning
Ordinance, and WDMP in order to facilitate completion of the Waterfront Area as a transit-
oriented neighborhood mixed-use project. Among the goals and objectives of the WDMP
Initiative, is the provision “for the location of a Multi-Modal Transit System linking together rail
service via Capitol Corridor Joint Powers Authority (CCJPA), a connection to downtown San
Francisco via a ferry terminal, and bus service via Western Contra Costa Transit Authority
(WestCAT), making Hercules home to the first train, ferry, and transit center in California.”

On November 18, 2009, the City participated in an interagency meeting at the U.S. Army Corps
of Engineers office in San Francisco and presented an overview of the Hercules ITC and invited
agency comments on the Project. The City of Hercules and the FTA initiated preparation of a
joint Draft Environmental Impact Report (EIR)/ Environmental Impact Statement (EIS) to satisfy
the California Environmental Quality Act (CEQA) and NEPA requirements, respectively. The
scoping period and public meeting accompanying scoping were announced by publishing a
Notice of Intent in the Federal Register on November 20, 2009, as required under NEPA. To
meet CEQA requirements, a Notice of Preparation containing the scoping information was
submitted to the State Clearinghouse and distributed to appropriate state, regional, and local
agencies on November 24, 2009, A scoping meeting was held on December 8, 2009 in the City
of Hercules.



The Notice of Availability (NOA) of the Draft EIR/EIS was published in the Federal Register on
September 17, 2010, commencing a 45-day formal review and comment period that concluded
on November 1, 2010, The comment period was later extended to November 15, 2010. The
Draft EIR/EIS was published and circulated for review. It was made available electronically on
the City of Hercules’ website and hard copies were available for review at the City of Hercules
Office of the City Clerk, City of Hercules Planning Department, and the Hercules Library. Two
public hearings were held on October 18, 2010 at 3:00 pm and 7:00 pm at Hercules City Hall.
Agencies and the general public had the opportunity to review and comment on the Draft
EIR/EIS during the comment period and at the public hearings.

A total of 18 written comment letters or emails were received during the written comment period
for the Draft EIR/EIS. An additional verbal comment was received at the Public Hearing for the
Draft EIR/EIS. At the end of the comment period, public and agency comments were recorded
and categorized, and responses to the comments were prepared. The City of Hercules and FTA
reviewed the information in the Draft EIR/EIS and the comments received, and selected a
preferred alternative. The Final EIR for the Hercules ITC Project was prepared in June 2011 and
approved by the City of Hercules on August 8, 2011; a Notice of Determination was filed with
the Contra Costa County Clerk on August 10, 2011 to complete the CEQA review process. The
FEIS was published on April 27, 2012.

FTA has considered the information contained in the FEIS, regulatory and resource agency
coordination, public hearing and public meeting comments, and agency review comments on the
environmental documents. In addition to a summary of the Hercules ITC Project and the
altetnatives under consideration in the EIS, this ROD summarizes FTA’s decisions regarding
compliance with relevant environmental requirements and describes the mitigation measures to
be included in the Project.

Alternatives Considered

A No-Action and two Action Alternatives were considered in the FEIS for the Hercules ITC.
The two Action Alternatives differ in the location of the transit center — either west (Alternative
1) or east (Alternative 2) of Refugio Creek. In addition, two track options were evaluated: Track
Option A constructs a double-track shoofly and Track Option B constructs dedicated station and
passing tracks. Based on the analyses documented in the Draft EIR/EIS, September 2010,
Alternative T with Track Option B was identified as the environmentally preferred and the
locally preferred alternative.

Alternative 1

The Hercules ITC includes pedestrian access to the existing UPRR line and a newly constructed
passenger platform. Passenger train service would be available throughout most of the day with
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the Hercules ITC serving passengers traveling throughout the San Francisco Bay Area making
connections with Bay Area Rapid Transit (BART), local mass transit systems, and
interconnecting trains going as far south as Los Angeles, and as far north as Sacramento and
Oregon. Train passengers would be able to walk from nearby residential units, bike along the
multi-use path connection that is patt of the proposed Project, or park their motor vehicles in the
parking lot that is part of the proposed Project. Transit center patrons would also be able to
access the site via public bus service that will be extended to the proposed Hercules ITC as part
of this Project. The proposed Project includes development of a small café to serve commuters,
nearby residents, and workers. The Water Emergency Transportation Authority is considering
the construction of a ferry terminal in the City of Hercules; the proposed Hercules ITC would
accommodate a connection to the potential future City of Hercules ferry terminal. That
prospective ferry terminal is considered under the cumulative effect analysis in this document.

Because the site is currently undeveloped, nearby roadways would need to be extended to access
the site. The John Muir Parkway would be extended as part of the Project and two new bridges
would be built over Refugio Creek to provide access to and circulation through the site. A
temporary surface parking lot would be constructed immediately as part of the Project and a
three-story park structure is included in the Project as a future proposed action. The Project
would also include relocation of existing utility pipelines, including a natural gas line.

Additionally, in order to improve operation of the rail line, the UPRR {rack would be realigned to
the east (away from San Pablo Bay) and a new railroad bridge would be constructed over
Refugio Creek. Refugio Creek would also be realigned and the creek channel into San Pablo
Bay would be dredged to improve flow during heavy rain events and high tides.

Potential transit center sites were first limited to sites along the existing UPRR line. Locating a
new rail line would not be efficient or practicable; therefore, the intermodal transit center had to
be located adjacent to an existing line. The proposed Hercules ITC site was selected based on
projected ridership and safety. Other sites in the area would have fewer projected riders or are
on curved stretches of track that have inadequate visibility for safe train operation.

Alternative 2

The FEIS considered a second alternative {east of Refugio Creek) that would provide equal
access to public transit, but this alternative would reduce the functionality of the adjacent
properties and would require the use of condemnation to acquire the site from a private party.
This alternative was not selected as the preferred alternative for these reasons.



Track Options A and B

In addition, two track options were considered. Track Option A consists of the construction of a
new center platform, realigning the existing UPRR main to the inland side of the platform,
relocating and shortening an existing industry siding track, relocating an existing crossover to the
east, and constructing a double-track shoofly. Track Option A would result in increased trip
times that cannot be mitigated and would also result in substantial temporary operational impacts
during the construction of the Project. Track Option B consists of the construction of a new
7,800-foot long station track, a new center platform, and construction of a new crossover at the
east end of the station track. The existing industrial siding will remain in place and the existing
crossover within the limits of the station platform would be removed. While providing operation
benefits due to the new station track, Track Option B improves the overall reliability of
passenger operations on the line and mitigates the increased trip times associated with Track
Option A, Improved operational reliability would also offset potential ridership losses due to
increased trip times. Morcover, implementation of Track Option B reduces construction time by
six months. As a result, Track Option B was selected as the preferred track option.

Basis for Decision

FTA has determined that the Project meets the Purpose and Need of the proposed action.
Increased train and transit services provided by the Project provide expanded commute capacity
and choice while avoiding corresponding increases in traffic congestion. The Project provides a
transportation option for a growing population and employment base in the City of Hercules.

Measures to Minimize Harm and Mitigate the Adverse Effects of the Project

The City of Hercules will design and incorporate into the Project all mitigation measures
included in the FEIS for the Preferred Alternative, Alternative 1 with Track Option B. FTA will
require in any future funding agreement on the Project and as a condition of any future grant or
Letter of No Prejudice for the Project, that all committed mitigation be implemented in
accordance with the FEIS. FTA will require that the City of Hercules periodically submit written
reports on its progress in implementing the mitigation commitments, FTA will monitor this
progress through quarterly review of final engineering and design, land acquisition for the
Project, and construction of the Project. The measures to minimize harm are fully described in
the FEIS and are summarized in Attachment A to this document,

Public Involvement and Quireach

The Hercules ITC Project was developed through a collaborative public involvement process.
This included more than a dozen public meetings and workshops, both City-wide and with the
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immediate Bayfront neighborhood, between 2007 and 2010. These events provided the public
with input on the transit facility configuration, access by all modes, local and regional trail
connectivity, and public spaces adjacent to the Project. The engineering and architectural
designs were refined in an iterative process to reflect the public input received by the City of
Hercules and its design team.

Attachment B contains a single comment letter from the U.S. Environmental Protection Agency
(EPA) on the FEIS requested additional information on the limits of dredging. The City of
Hercules responded with plans that depict the limits of dredging and provided this information to
the EPA.

Attachment C contains a letter, dated January 21, 2011, that was received after the Draft EIR/EIS
comment period closed and that was submitted on behalf of Hercules Bayfront, LLC., A second
letter, dated March 13, 2012, from Hercules Bayfront, LLC indicated that concerns about the
NEPA process had been resolved.

Determinations and Findings

Section 106 of the National Historic Preservation Act

FTA has been participating in ongoing consultation with the California State Historic
Preservation Officer (SHPO) in accordance with Section 106 of the National Historic
Preservation Act. FTA submitted to the SHPO a Cultural Resources Survey Report on
September 21, 2011 with a request for concurrence of no adverse effect to historic propetties.
The SHPO reviewed the Cultural Resources Survey Report and provided comments requesting
additional clarification to FTA on November 9, 2011. In response, the City of Hercules and FTA
prepared an Addendum to the Report and submitted the Addendum to the SHPO on March 8,
2012. On April 13,2012, the SHPO concurred that the undertaking will have no adverse effects
on historic propetties.

Air Quality Conformity

In accordance with 40 CFR Part 93, a conformity determination is required as part of the NEPA
process for FTA and FHWA projects. Conformity involves demonstrating that the Project is
consistent with the purpose of the approved air quality State Implementation Plans (SIP), which
is to eliminate or reduce the severity and number of violations of the National Ambient Air
Quality Standards.

The Project is included in the regional emissions analysis prepared for the Transportation 2035
Plan: Change in Motion (Transportation 2035 Plan), adopted by the Metropolitan Transportation
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Commission (MTC) in April 2009 and the 2011 Transportation Improvement Program (2011
TIP and current), adopted by the MTC in October 2010. Through consultation with the MTC
regarding conformity with PMa s it was determined that both the Transportation 2035 Plan and
the 2011 TIP are consistent with and conform to the intent of the SIP, as demonstrated in the
Transportation-Air Quality Conformity Analysis for the Transportation 2035 Plan and the 2011
TIP, dated October 27, 2010,

The City of Hercules coordinated with the MTC to determine if the Project is a Project of Air
Quality Concern (POAQC) and to evaluate the draft qualitative hot-spot analysis prepared for the
Hercules ITC. In December 2010, EPA released final modeling guidance for performing
quantitative PMj s and PM,¢ hot-spot analyses at the project level for transportation projects, and
established a two-year grace period for the implementation of the new guidelines, Quantitative
hot-spot analyses will not be required for Transportation Conformity under 40 CFR Part
93.123(b)(4) until the end of the implementation grace period in December 2012. During the
grace period, transportation projects that are within nonattainment or maintenance areas for
particulate matter and are not exempt require a qualitative analysis that “must document that no
new local PM; s violations will be created and the severity or number of existing violations will
not be increased as a result of the project” (FHWA 2006). After release of the Draft EIR/EIS, a
qualitative PM; s hot-spot analysis was conducted for the proposed Project using a comparison
approach. Nine transit stations along the Capitol Corridor line and eight PM, 5 air quality
monitoring stations were included in the comparison. The analysis concluded that the proposed
Project would have the anticipated net effect of reducing the regional impacts on air quality from
those that would occur if the proposed Hercules ITC Project was not completed.

The Federal Transportation Conformity Rules (40 CFR Part 93.126) require that projects
determined to be non-exempt conduct a project-level review and an interagency consultation
with the Air Quality Conformity Task Force (AQCTF). The AQCTF consists of members from
the EPA, FHWA, the California Department of Transportation, and other agencies and serves to
determine if construction of a project will result in negative air quality impacts of fine particulate
matier in the project area. The MTC, as the San Francisco Bay Area region’s Metropolitan
Planning Organization, handles the project level review and the interagency consultation in the
City of Hercules area. The City of Hercules initiated consultation with the AQCTF using the
streamlining process in April 2011 and sought concurrence on the POAQC determination and
review of the qualitative hot-spot analysis. At an AQCTF meeting on May 26, 2011, the
AQCTF concurred that the Project is a POAQC but the Project does not substantially cause or
contribute to PMy 5 exceedance. The MTC sent the City of Hercules a letter of project-level
conformity completion on June 21, 2011, included in Appendix C of the FEIS.



Section 4(f) of the Department of Transportation Act

The project will not result in the direct, temporary, or constructive use of any Section 4(f)
resources as identified in the study area for either construction or operation of the Project.
Because the operations of the Project would not require the permanent acquisition of land
designated as a Section 4(f) resource, the Project would not result in a direct use of Section 4(f)
resources. Construction activities associated with the proposed Hercules ITC may have the
potential to temporarily impair small portions of the existing Bay Trail segments adjacent to the
Project and Railroad Park. During the periods of construction in which the potential may exist
for intrusion into these two Section 4(f) resources, the recreational functions and features and
activities associated with the facilities would not change. The minimal encroachment would
encompass a small percentage of each resource, and the resources would be fully restored upon
completion of the construction activities adjacent to the resource. Therefore, the proposed
Project would not result in a temporary occupancy of Section 4(f) resources during Project
construction, With the Project, none of the Section 4(f) resources would be impaired. The
activities, features, and attributes of the existing parks and Bay Trail near the Hercules ITC
Project would not be affected. Therefore, the proposed Project will not result in a constructive
use of Section 4(f) resources,

Section 7 of the Endangered Species Act

Consultations with the U.S. Fish and Wildlife Service (USFWS) and National Marine Fisheries
Service (NMFS) in accordance with Section 7 of the Endangered Species Act continued from the
release of the Draft EIR/EIS thorough preparation of the FEIS, USFWS staff visited the site in
April 2010 and provided comments recommending the initiation of formal consultation in July
2010. Biological Assessments were prepared and submitted to the USFWS and the NMFES in
February 2011, with the requests to initiate formal consultation, The USFWS requested
additional clarifications in the fall of 2011 and issued the Biological Opinion on December 30,
2011, The NMFS conducted a visit to the site on March 22, 2011. Coordination with NMFS
continued through 2011 and additional information was provided to NMFS on July 26, October
31,2011 and January 26, 2012. NMFS issued the Letter of Concurrence for Endangered Species
Act compliance as well as Essential Fish Habitat provisions of the Magnuson Stevens Fishery
Conservation and Management Act on January 30, 2012. While FTA and the City of Hercules
will continue regular coordination with the USFWS and NMFS, the Biological Opinion and
Letter of Concurrence conclude the necessary consultations with the USFWS and NMFS as
required under Section 7 of the Endangered Species Act.

Section 404 of the Clean Water Act (CWA)

A pre-application meeting was held with the regulatory agencies at the U.S. Army Corps of
Engineers (USACE) office in San Francisco on November 18, 2009, which included
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representatives from FTA, the City of Hercules, the USACE, the EPA, the San Francisco
Regional Water Quality Control Board (SFRWQCB), and USFWS. Site visits were conducted
with the USFWS on April 27, 2010, with the USACE on November 16, 2010, and with the
SFRWQCB on December 7, 2010. Results of this coordination are included in the FEIS.

A delineation of waters of the United States was submitted to the USACE and a verification visit
was conducted on November 16, 2010. Revisions to the delineation requested during the
verification site visit were completed and the revised delineation submitted to the USACE on
March 7 2011. The USACE issued the verified wetland delineation and jurisdictional
determination (JD) on July 6, 2011, All impacts presented in the FEIS are based on the verified
delincation data. Upon completion of NEPA with issuance of this ROD, the City of Hercules
will coordinate with the USACE fo secure necessary permits with the USACE as required under
Section 404 of the CWA.

Impacts to surface water from erosion are expected to be minimal during construction. Erosion
will be controlled in accordance with an approved Erosion Control Plan. Construction activities
will be performed in accordance with the California National Pollutant Discharge Elimination
System (NPDES) General Permit for Storm Water Discharges Associated with Construction
Activities, 2009-0009-DWQ (effective July 1, 2010), requiring the implementation of Best
Management Practices (BMP) to control sediment and other pollutants mobilized from
construction activities, The BMPs included as part of the Project shall be developed and
implemented in compliance with the SFRWQCB.

Executive Order 11988: Floodplain Management

With the development of Project improvements, the flood flow capacity of the lower reach of
Refugio Creek would be increased, and flood risks would be reduced. The Project would thus
have beneficial impacts related to flooding.

Portions of the Project site are within the 100-year floodplain boundary, including the railroad
tracks and the location of the proposed parking structure. Presently, the existing railroad bridge
and culverts act as barriers to flood water flow, creating the potential for local flooding during
major storms. Railroad bridge replacement under the UPRR embankment will improve the
current potential flooding condition. New facilities will be designed to minimize flooding
through the use of retaining wall, levees, and/or construction on fill. Flood hazard warnings will
be posted and flood evacuation plans will be developed. Construction and design will also
account for the maximum flood level so that facilities are built above the mark.



Executive Order 12898: Environmental Justice

According to U.S, Census American Community Survey data (5-year estimates, 2005-2009) and
the definition of minority and low-income populations in FTA Circular 4702.1A, Title VI and
Title VI-Dependent Guidelines for Federal Transit Administration Recipients, the Project Study
Area is comprised of minority populations of concern, but not low-income populations. In the
northeastern portion of the Project study area, where populations of concern reside, these
populations would not experience disproportionately adverse impacts with the proposed Project.
The improvements planned for this portion of the alignment will be minor and constructed within
the railroad right-of-way. Also, the Hercules ITC Project does not result in adverse
environmental impacts within the entire Study Area for all populations. Moreover, the Project
would result in improved mobility and access to all residents, including the populations of
concern. Because of the absence of significant environmental effects with mitigation, there
would be no disproportionately adverse impacts to any environmental justice populations with
the Hercules ITC Project.

Environmental Finding Required by Federal Transit Law [49 U.S.C, 5324(b)]

The environmental record for the Project consists of all technical analyses, the Draft EIR/EIS
(September 2010), FEIS (April 2012), and this ROD, which includes the mitigation monitoring
program (Attachment A). These documents represent the detailed analysis and findings required
by 49 U.S.C. §5324(b) and by §14 of the Urban Mass Transportation Act (UMT) Act.

The environmental record for the Project includes: the environmental impacts of the Project; and
irreversible adverse environmental impacts that cannot be avoided; alternatives to the Project;
and irreversible and irretrievable impacts on the environment. FTA has reviewed the public and
agency comments on the Draft EIR/EIS and FEIS and the transcripts of the hearings submitted
under 49 U.S.C. Section 5323(b). Attachments B and C to this ROD includes and responds to
public and agency comments received on the FEIS since the circulation of the FEIS. There were
no comments relating to new environmental issues that had not been previously addressed and
resolved in the FEIS.

FTA finds that an adequate opportunity to present views was given to all parties having a
significant economic, social, or environmental interest in the Project. FTA finds that the
preservation and enhancement of the environment and the interest of the community in which the
Project is located were considered. FTA finds that, with the execution of the mitigation
monitoring program in Attachment A, all reasonable steps are being taken to minimize the
adverse environmental effects of the Project, and where adverse environmental effects remain,
no feasible and prudent alternative to such effects exists.
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Attachment A

Summary of Environmental Impacts and Proposed Mitigation Measures
for the Preferred Alternative
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* Biological
; Resouroes
BOS.

Bso{oglca| s

i Constructron of lhe proposed pmJeci oosld :
- Resources i polenilally resultin disturbance of sensifive ™ - :
B0 6 5_-.:'bat specaes, mc!udmg pallrd bal and hoary bai '

" Biological " Conslructron of lhe proposed project could : _
~Resources . pofentially impact San Pablo vole andlor salt  approptiate measures o re! ___te Ehem oul of the work area or protect - .
CBIOT .._.rnarsh wanderrng shrow R U N ocslipied habrtatrn conjunctron with salt marsh harvest mouse avoidance

: : .Consiruclron"of lhe proposed project could
. potentially result in disturbance to other -
_'Broog cal S

:_-'_"_sensmve bird species (Cooper’s hawk,
'-_'_Resouroes © 2 tricotored blackbird; northern harrier, whlte-
BlOﬁ - alled Kite, saltmarsh commen yellowthroat,

i 8an Pablo song sparrow, burrowing owl) and o
L imrgralory brrds durmg (he nesung seasoa

: "'-_.'l'o lnrpacl the Northerm Coastal Salt Mazsh and Coastal Brackish Marsh e

Blologr ca! - Gonstruction of the proposed projo'c'l:v.'roul'd " pormit wil be obtalned from the USACE and the BCDC for il and/or

; Resouroes 7 resultin impacts to northern coastal salt - - " . disturbance of this habitat. Al permr__oondlltons will be followed. Sualable :3
*- marsh habitat, ‘coastal brackish marsh habltat_ L ‘compensatory mitigation for impagts to Northern Coastal Salt Marsh and

B-!-O-_ 9 i o and brackrsh stream habrtat L0 Coastal Brackish Marshwill be determined i in conjunction with the -

*’:" USACE and BCDC and |mp1emented lo enstre no net loss of Norihe'm' i
: asia! Sa%t Marsh OCCUTS, -

S A valid preoons{rucuon eelgrass survey will be"completed donrsg the
o period of aclive growth of eelgrass {typically March through Ootober)
" _' The preconstruction survey.will be oompleted pricr to the beginning of .-

* Biotogical ” ': Construotron of the proposed pro}ect oould

: CUILE “"-construction and shall be valid uniil the next period of active growth, -If
Resosrces - potentaly resulln loss of eelgrass aod!or - -any eelgrass Is [dentified In'the project area, post-construction eelgrass .

- surveys will be conducted to determine if any eelgrass was adversely. .. -
3 lmpacted The survey wrll be prepared in consuItatron wnh CDFG andfor L

5: BIO- 10 _-Wldgeongrassbeds o

" NMFS.
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Resources . -

BIO-15 -

Biological
. Resources -

aio-te.

B B'ioiogica!

~Resources

‘BIO-17

: _'Bi_ologioa'! R
‘Resources "

'BIO-18

* s Construction and dredging activities could

- resullin the modification or disturbance of

. “special aquatic sites including eelgrass =
* beds, mudfiats, and uda[ mershes lhat
- prowde fish habrtat :

s tmp!emeniatlon of Mrlagat:on Measure WR-1-and the foﬂowmg
. measures will be followed dunng dredgmg in San Pablo Bay to

s 'reduce turbldlty

. : In-water constructron and dredg:ng achwtles wrll occur durmg

. the window of June ihrough November to minimize effects on - :
listed specres and their habitat. : :

- Sarmpling and testmg for contaminants will be conduoted m '
. potential dredging locations in San Pablo Bay prior to the
- -onset of dredging activities (per USEPA and USACE ¢ .
. requirements), If sediments o be dredged are contam[nated o
-'such that their resuspension may adversely affect listed - -
species or the!r habrlat NMFS and CDFG will be consulted

.. Bankward slopes of the dredged area will be slanted o
: aoceptable srde siopes (e g..31) to prevent s!oughmg

s Any tidal marsh habﬂat that is degraded or Iost due to the
- movement of relocating tie mouth of Refugio Creek will be -

- "mitigated for by planting tidal marsh vegetation (ie., cordgrass) in -
' San Pablo Bay, in the vicinity of where Refugio Creek currently .-~ .
flows out inte Saii Pablo Bay, Tidat marsh habitat will be.monitored i

over time to ensure no net loss in tidal marsh habitat.. Wetland .
restoration will be ooord[nated with the responsible agencigs as part

- of the wetland. permitting required under Seclion 404 of the CWA.

G Although elgrass sUrveys within the ESL and vicinity were SRR
~. completed in 2007, and no eelgrass was found (WWR 2007b), valid .
" preconstruction ee!grass surveys w;ll be comp!eted (see Mmgatlon :

* . Measure #BIO- 10}

~Construction and dredging ectiviliee_may _
* temporarily increase sedimentation and -

. lurbldlty in Refuglo Creek and San Pablo
“Bay. - .

: X Conslrucuon ectlwires may potentially
“result in a chemical spili i in Refugro Creek :
or San Pablo Bay : .

. Dredg|ng activities could result in the
. entrainment of special- slatus F sh and
o aquatrc specres ; :

Vrbrauon and pressure waves resultmg

from pile driving could impact special-

- status fish and aquatic specres and maiine

mammals.

Implementatron of Mltrgatron Measures BIO-13, WR-1, and WR2

will reduce potential impacts to fish and other aguatic species to

- less lhan srgmf cant No addd;onal measures wr[l be requ:red

'Implementatron ofa Sp:li Preventron and Response Plan d631gned .
te minimize the potential for chemical spills and seepage, would
: reduce the po!entra! impact to a less lhan signifi icant Ievel

: Dredgmg acuvatres in San Pablo Bey wrll be conducted dunng lhe
. work window of June through November to minimize potentially

significant impacts to anadromous salmonids and longfin smeit. . :

. “This work window also will minimize potential impacts to other fish
" and aquatic species by mlmmrzmg ihe trmtng of dredgmg fodune -
. through November L '

_.Prle drwmg wnl be conducted in the dry. (wrthln a cofferdam or

during low tide} minimizing any potential-impacts to fishes and
marine marmals to less than significant levels.
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BIO-20
Biological - = -
Resources .
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Biological .
Resources_: :

BIO-24

Biologicel : _.
‘Resources

~BIO-25

k Weter
Resou rees
WR—1 '

_--Water' S :

Resources
WR2.

: Dredging acti_vities could reso_[t in re-_' o
-+ stspension of contaminants. .

- Dredging activities could impact * -
'phytop_l_ankton p_roduolio_n.:

. Impact B

- Construction and dredging activities could -
: result In increased predation risk of - :
-special-statys fish and aquatic species. -

: -Constructron of the proposed pro;ect o
-would result in impacls to wetlands and o
L '_other waters of the U. S :

.- -Sampling and testing for contaminants wilf be conducted in potential -
e 'cons[ructronfdredgmg Iocallons in San Pablo Bay pnor to the onset :
Cof dredging activities,
B .Dredgmg activities in San Pablo Bay wrll be conducted dunng lhe i
“. work window of June through November to minimize potentially -
(- -significant impacts to anadromous safmonids and longfin smelt.
* - This work window also will minimize pofential impacts to other fish
and aqualtic species by mlnlmrzmg lhe trme penod of dredgmg to
'-June through, November ' .

' "~ Mitigation '

In-water construclron actlvlues in San Pablo Bay and dredglng

"* activities In San Pablo Bay will be conducted during the work -
. ‘window of June through November to minimize potentially
--__.s:gnlﬁcant impacls to anadromous sa[monlds and Iongf n smelt

; . -_'.Temporary 1mpac[s to phytoplankton productron due toincreases in

turbidity would be avolded/minimized throtigh the use of

.- construction BMPs to reduce the polential for increases in turbldrty
T (e g., use of silt curtains, or melhods to protect from drsturbance)

bre d gin g acttvrtre s coul dim pact Pacrﬁ c S Dredglng achvrltes will oniy ocour during the wmdow of June :

- -herrmg spawnrng

through November, mimmrzmg potentral rmpacts on hemng

Vi spawning activities.

S Pnor to commencement of conslructron aclavmes that have the ;
. potential to impact the wetlands or other waters of the U.S,, a permit -
"will be obtained from the USACE and BCDC for fill andlor. .
‘disturbance of this hapitat, ‘All| permlt conditions will be followed. :
“Suitable compensatery mitigation for impacts to wetlands and other .
. waters of the U.S. will be determined in conjunction with the USACE'-j
* " and :mplemented to ensure no net loss of wellands oceurs, '

lfcontammated sediment i is encounlered further sedlment o

' “characterization and a sediment removal plan (including upland - :
- -disposal or beneficial reuse) will he requrred to protect water qualrly :

“1f impacted sediments are to be dredged in Refugio Creek andfor

: _' - San Pablo Bay, impacts to water qualrty could be m:nrmrzed through ;
. “the use of the fol[owmg BMPs;: g

" Dredging of Refugio Creek and San Pablo "
. Bay could potentially adversely impact ..~

water quality through mebilization of

“+ " contaminated sediment.

. "+ Use of silt curtains, which prevent suspended sedlment from '
- . -.migrating out of the immediate project area; - '-

. Dredgmg oniy on low of mcomlng tide; - } St
L Hydrauhc or closed clamshelt dredgmg to reduce the generatron

Coof suspended sediments; - .

e Shunl:ng, which involves pumpmg of the free water in a sedrment

holding barge to the bottom of the water body. whrch reduces

'_ s :turbrdlty,
e _'Employment of an mdependent certified, on-board drec!gmg

. _lnspecior o ensure complrance with permlt conditions; and

s . -Monltoring will be conducted durmg dredgmg to allow for:

Conslfuctlon of prolect could degrade i

- water

* ‘measurement of the efficiency of contaminaied sediment
removal; determination dredged volures; measurement of

_sediment re-suspension at the dredge site; and checklng
.performance of barners and other controls.

- ‘Erosion will be contro]led in accordance with an approved Erosson
- Control Plan. In addition, all construction acfivities will be performed -
- In accordance with the California NPDES General Permit for Storm
- Water Discharges Associated with Construction Activities, 2009- © .
-009-DWQ, requiring the implementation of BMPs to control
- sediment and other pollutants mobilized from construction activities
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"-'Geology and -
Sails - '

-.Geology a_ncl_
= Soils
'GEO 2

Geology and
Soils
GEO3

Gsology.and_'_- T T S ISR
_'Subsid_ence could damage facilities,

- Soils -
GEO-4

Hazards and
‘Hazardous
Materials -

CHAZ

“The project could alter the existing

. water qualrty

: mpact : R

drainage pattern of the site or area, which

“would resuft in substantial erosron or
e slttatron on or off- srte v

“The project could potentially adversely -
- impact the existing drainage pattern of the
.. site or area, which could result in ﬂoodmg
on or offsrte :

: Opsratio'n's'lna'floodp!ain could constitute
- 'hazards and may. adversely |mpact human -
safety and property

L :_ : StonnWater runoft.from the Herc'ules ITC

site and parking may adversely :mpact

Seismic actwrty coutd damage facilltres

GEO-1 : .-_andformjure people

' The Proposed prolect could resuit in son
o '.erosron of topsorl _

' Ltquefactron landslides, ' or lateral
spreading could damage facﬂatres and!or :

Injure people and structures

The proposed project could create a

significant hazard to the public or the

- environment through the routine transport,

" use, or disposal of hazardous materials or
“through the accidental upset or release of

s -hazardous matenals ke : :

- 'Erosion will be ¢ontrolled in accordance with an approved Erosion -
- 'Control Plan. In addition, all constriction activities will be perfon'ned
~in accordance with the. California NPDES General Permit for Storm -
- Water Discharges Associated with Construction Activities, 2000~ -
. 000-DWQ, requiring the implementation of BMPs to ¢ontrgl -7 .
: '_sedrment and other pollutants mobllrzed from constructron actnntres

. Migation

'Eros:on wrll be contro!led in accordance wrth an approved Erosron

- Control Plan. In addifion, all construction activitiss will be performed

- “in accordance with the CGalifornia NPDES General Permit for Storm
" Water Dlscharges Assoclated with Construction Activities, 2009- -

009-DWQ, requiring the implementation of BMPs to control

el . -sedrment ancl other pollutants mobllrzed from constructron actwrtles

: 'New facrhtres wl!l be desrgned to mrn:mlze ﬂoodrng through the use -
- of retaining wall, fevees, and/or construction on fill. Flgod hazard

warnings will be posted and flood evacuation plans will be

: . 'developed. Gonstruction and design will account for the maxrmum -
i 'ﬁood te\rel so that facrlltles are burlt above the mark S

 Operation of the Hercules ITC will be in conformance wrth the
- California NPDES General Permit for Storm Water Drscharges
B Assomated with lndustnal Activities. -

A srte-specrf c geotechnrcat mvesttgatlon shall be requtred for this o
_project. The project will conform to provisions.of current buflding

- godes and to the recommendatrons of the requ:red geotechnrcal

) rnvestigatrons )

. Pnor to constructron the Crty wrll develop an erosron control plan .

and stormwater pollution prevention plan. Best management
practices will be incorporated into the project to avold and minimize

- potential erosion. . The project will be constructed in conformance :
- with the NPDES Gonstmctron Stormwater Permrt Sk

o _Des;gn tovel analyses of the !rquefaction hazard shalt be. reqmred
- for the project. Specifically, a program of site-specific exploratory

borings and accompanying faboratory testing will be required to - -

“delineate any potentially liquefiable materials underneath proposed _'

facilities. These geotechnical mvestrgatrone w_ril also be requrrecl for :

: conmderatron pnor to foundatron desrgn

: .PmJect dessgn wr!l :ncorporate mitigation measures to avord or
. minimize the potentiai for subsidence including driving piles to :
: 'support structures surcharging, 'and grading design oonsiderat'rons

. The constructron contractor shall develop a prorect specrt" c Heaith
-and Safety Plan thal includes a project-specific contlngency plan for .
- hazardous materlals and waste operatrons S

if affected or potentially affected soil andfor sed:ments are

-encotnterad during construction activities (grading and excavation),
" these materials would be excavated, stockpiled, and charactenzed
“to evaluate appropriate reuse or disposal alternatives.

.The construction contractor shalt deve!op a Spiil Prevention and

- Response Plan and provide coples to a[l contractors workmg onthe .

proposed project. -
Construction contractors and employees shall 1mmed|ateiy control

- the source of any leak and conlain any spill using appropriate spill,’
_containment and countermeasures. In addition, all precautions

required by the RWQCB for the project's NPDES General Permit for -

.- -Stormwater Discharges Assoclated with Construction Activity would

be taken to ensure that no hazardous materials enter the nearby
waterways.

6
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S R R T T Pnortothe startofconstructmn actlvmes the Cttyshall consullw;th"‘
Public .~ Conslruction traffic and other activities - - the emergency service providers who have jurisdiction in the oot

“'Services : ..~ .- have the potential to adversely disrupt - - immediate vicinity of the Hercules ITC site to develgp a .
i police.and fire department emergency -+ Construction Emergency Response Access Plan that would ldentlfy. ‘
P UB Sve1. . Tesponse times in the project area..” " ' " - appropriate routes and access points that would be available to -

police and fire services to use during the construction phase, -
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

4 Xt %
% M 3 REGION IX

%, 75 Hawthorne Street
2 PRG‘&Q San Francisco, CA 94105
May 29, 2012

Mr. Paul Page

Federal Transit Administration, Region IX
201 Mission Street, Suite 1650

San Francisco, CA 94105

Subject:  Final Environmental Impact Statement for the Hercules Intermodal Transit Center,
Hercules, California (CEQ #20120125)

Dear Mr. Page:

The U.S. Environmental Protection Agency (EPA) has reviewed the above-referenced document
pursuant to the National Environmental Policy Act (NEPA), Council on Environmental Quality
(CEQ) regulations (40 CFR Parts 1500-1508) and Section 309 of the Clean Air Act.

EPA provided comments on the Draft Environmental Impact Statement (DEIS) for this project in
a November 15, 2010 letter. We rated the DEIS as Environmental Concerns — Insufficient
Information (EC-2). Our review of the Final Environmental Tmpact Statement (FEIS) finds that
most of our concerns have been addressed. We have a remaining question about the extent of
dredging. The Response to Comment 2.3 states that Figure 4.9-1 shows the limits of dredging for
the new channel area, but that figure does not appear to include that information. Other figures in
the FEIS, such as 4.10-1, show the project boundary extending into San Pablo Bay, but none
appear to explicitly show the area of proposed dredging. Please send information identifying the
exact location of proposed dredging for this project to Melissa Scianni of EPA’s Wetlands
Office. Melissa can be contacted at 415-972-3821 or scianni.melissa@epa.gov.

We understand that continued coordination with the Capital Corridor Joint Powers Authority
(CCIPA), Amtrak, and Union Pacific Railroad will be required to finalize a full funding plan and
travel time mitigation plan, in order to determine station stop approval from the CCJPA board.

We again commend the Federal Transit Administration and the City of Hercules for seeking to
increase access to and connectivity of public transportation services, and for the inclusion of
pedestrian, bicycle, and multi-use trail improvements and amenities, and the incorporation of
renewable energy elements, with the goal of achieving LEED certification, in the project.



We appreciate the opportunity to review this FEIS. When the Record of Decision is signed,
please send one copy to the address above (mail code: CED-2). If you have any questions,
please contact Carolyn Mulvihill (415-947-3554 or mulvihill.carolyn@epa.gov) of my staff,

Sincerely, .

Corstt Qrvenr,

Conneil Dunning, Transportation Team Supervisor
Environmental Review Office
Communities and Ecosystems Division

cc:  Lisa Hammon, Assistant City Manager, City of Hercules
Tan Liffman, U.S. Atmy Corps of Engineers
John Cleckler, U.S. Fish and Wildlife Service
Kathryn Hart; San Francisco Bay Regional Water Quality Control Board
Lindy Lowe, Bay Conservation and Development Commission



CITY OF HERCULES
111 CIYIC DRIVE, HERCULES CA 94547
PHONE: (510) 799-8200

May 30, 2012

Leslie Rogers

Regional Administrator

Federal Transit Administration, Reglon I1X
201 Mission Street

Suite 1650

San Francisco, CA 94105-1839

RE: Final Environmental Impact Statement, EIS No. 20120125
Hercuies Intermodal Translt Center, Hercules, California

Bear Mr. Rogers:

The Notice of Availability for the Final Environmental Impact Statement {“FEIS”) for the
Hercules Intermodal Transit Center Project (“Project”) was listed in the Federal Register
on April 27, 2012 as EIS No, 20120125 with an Indication that the review period ends on
May 29, 2012. This letter is to notify you that only one letter was received on the FEIS
following the Notice of Availability In the Federal Register,

The letter from the United States Environmental Protection Agency (EPA) was recelved
May 29, 2012 and requested additional clarification on one of their earlier comments
regarding the limits of dredging for the new channel area. HDR Engineering, Inc. followed
up with EPA today to direct their attention to, and provide an additional copy of,
Appendix G of the FEIS: Intermodal Transit Center, Refugio Creek Restoration, Draft
Permit Set Sheet -4, We believe this provides the clarification EPA s seeking.

Following the close of the comment period on the Draft Environmental Impact Report /
Environmental Impact Statement In November 2010, the Clty of Hercules received a letter
dated January 21, 2011 (“Letter”) from Bingham McCutchen, LLP on behalf of Hercules
Bayfront, LLC (“"HBL”). HBL owns most of the land upon which the Project is proposed to
be built and is the project sponsor for the adjacent Hercules Bayfront Project.

To update you regarding this matter, attached Is a copy of a letter from HBL that was
presented to the City Council on March 13th, 2012 by Jim Anderson, HBL's Managing
Member, The letter and corresponding presentation to the City Council included some



clarifications to the February 28, 2012 presentation by City Staff on both projects, but
more importantly it was presented both to signify that:

1. HBL affirmed that their concerns regarding the NEPA process had been resolved
2. HBL formally recognized their support for the Project

Additionally, during preparation of the FEIS, the City’s consultant, HDR Engineering, inc.
worked closely with FTA's staff to address areas of concern that were raised in the Letter.

This project continues to be the City’s highest priority and has strong community support.
The guidance and assistance provided by your staff in finalizing the NEPA process Is very
much appreclated and we look forward to a strong collaborative relationship as we move
forward to Implement the Project,

Sincerely,

oo

Steven Duran
City Manager

Enclosures

Cec:  Renee Marler, Federal Transit Administration, Region IX
Ray Sukys, Federal Transit Administration, Region IX
Paul Page, Federal Transit Administration, Region IX
Ross Chittenden, Contra Costa Transportation Authority
Jim Townsend, East Bay Regional Park District
William Sitva, d’Oro Construction Management
Terry Bowen, Gray-Bowen
Serge Stanich, HDR Engineering
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March 13, 2012

Mayor and Members of the City Council of the via: Email and US Mail
City of Hercules

111 Civic Drive

Hercules, CA 94547

Re:  Hercules Bayfront Project

Dear Mayor and Members of the City Council; .

This letter is provided to you by Hercules Bayfront LI.C (“HBL”) in connection
with your consideration of the following items on your March 13, 2012 agenda, (i) the
second reading and adoption of the ordinances approving the Implementing Development
Agreement (“IDA”) and Vesting Development Agreement (“VDA”) between the City
and HBL, and (ii) Vesting Tentative Map 9290 for the Hercules Bayfront project
(“VIM”). The purpose of this letter is to clarify and correct some isolated statements
that were made during the staff presentation of this matter at the February 28, 2012 City
Council meeting, and to clarify and update HBL’s position with regard to its prior
comments on the National Environmental Policy Act ("NEPA”) compliance issues
associated with the City’s processing of its Intermodal Transit Center (“ITC”) Project.

As an initial matter, we offer the following clarifications for inclusion in the
adminisirative record on this maiter:

¢ Duwring the February 28, 2012 staff presentation, your staff characterized the
HBL's private development project (“HBL Project”) and the ITC Project as
“inseparable.” While HBL is fully supportive of the ITC Project, we believe
that the HBL Project has independent merit and value to your City and the
broader community. For that reason, we do not view the two projects as
iseparable.

* During the February 28, 2012 staff presentation, your staff indicated that some
of the property to be conveyed through the two purchase and sale agreements
(“PSAs”) that are attached to the IDA would “normally be dedicated to the
City.” As you are aware, the negotiations over the IDA were long and
complicated, and both parties made accommodations to the other in order to
achieve an infrastructure plan that met the needs of both the ITC Project and
the HBL Project. In that context, the partics agreed that a “public use value”
would be assigned to the right of way properties. That valuation approach
vielded land costs that are /ess than would have been required through a
“highest and best use” valuation approach, which would have been required if
thie City acquired the right of way property for the benefit of the ITC Project
alone,

6701 Center Drive West, Suite 710 Los Angeles, California 90045
Tel 310.689.2300  Fax 310.689.2305  wwwandersonpacificlic.com



Mayor and Members of the City Council of the City of Hercules
March 13, 2012
Page 2

e During the Febroary 28, 2012 staff presentation, your staff referred to portions
of the land to be conveyed to the City under the PSAs as “contaminated land.”
HBL is not aware of any land that can fairly be characterized as
“contaminated.” Further, the PSAs include comprehensive procedures
through which the City is permitied to complete its due diligence on the
property to be conveyed before closing escrow,

e During the February 28, 2012 staff presentation, your staff characterized the
development impact fees to be paid by HBL as “reduced” fees. To be clear on
the point, the fees to be paid by HBL during the first fow years after the
approval of the development agreement will be those that are currently
applicable to all development throughout the City pursuant to Resolution 13-
132 (adopted by the City Council on November 8, 2011). While a
development agreement would normally “lock in” those fees for the term of
the agreement, in this case HBL has agreed to waive that vested right
beginning on the later of (i) five years after the IDA becomes effective, and
(i) three years after the City completes the “City Phase I” infrastructure
improvements identified in the IDA.

With regard to NEPA issues, as you are aware HBL submitted a letter to you,
through its counsel Bingham McCutcheon, outlining a variety of concerns with the Draft
EIR/BIS for the ITC Project. That letter is dated January 21, 2011, The primary purpose
of the letier was to ensure that mitigation costs were equitably divided as between the
City and HBL. Through the negotiation, approval, and effectiveness of the IDA, VDA,
and through the City’s approval of the VTM, HBL’s concerns regarding the NEPA
process have been resolved.

In ciosing, we want to thank you for your aftention and perseverance in pursuing
this matter to its successful conclusion. We look forward to a collaborative, strong, and
productive relationship with the City as we move forward to the development stage of {he
HBL Project, and as the City proceeds with the development of the ITC Project.
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Best Regards,

Hercules Bayfront, LI.C
a Delaware limited liability Company

By: APL-Hercules, 1.1.C
a Delaware limited liability Company
Its: Manager

By: Anderson Pacific, LLC
a Delawarg limited liability Company
Its: Managing Member

James R, Anderson
Managing Member

cc:  Steve Duran (via email)
Patrick Tang (via email)
Chatlie Long {via email)
Patricia Curtin (via email)
Edgar Pankey (via email)
Steven Crooke (via email)
Lila Pankey Ray (via email)
Jeff Melching (via email)
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January 21, 2011
Via Email

Fred Deltorchio
Interim City Manager
City of Hercules

111 Civic Drive
Hercules, CA 94547

fdeltorchio@ci.hercules.ca.us

Paul Page

Office of Planning & Program Management
Federal Transit Administration, Region IX
201 Mission Street, Suite 1650

San Francisco, CA 94105
Paul.Pagefidot.gov

Re: Draft EIR/EES for the Hercules Intermodal Transit Center
Dear Messrs. Deltorchio and Page:

I submit these comments concerning the Draft EIR/EIS for the Hercules Intermodal
Transit Center on behalf of Heréules Bayfront, LLC (HBL). HBL owns most of the land
upon which the ITC project is proposed to be built, and is the project sponsor for the
adjacent Hercules Bayfront project. HBL is concerned that the EIR/EIS for the ITC
project does not address issues adequately.

We understand that the comment period closed on November 15, 2010, However, neither
the EIR nor the EIS has been completed, and the deficiencies we identify are worthy of
your attention, We also submit these comments for inclusion in the record of
proceedings.

L Inconsistency With Initiative,

The EIR/EIS states that the ITC project is consistent with the City’s General Plan, and
that Alternative 1 is consistent with the Waterfront District Master Plan adopted by the
Waterfront Initiative, {DEIR/DEIS Pages 4-25 and 4-26) These statements are not
correct. The City has repeatedly Insisted that amendments to the Initiative’s Master Plan
are needed to accommodate the ITC project, and in fact has requested HBL's cooperation
in that regard. The City cannot now take the opposite position and claim that no
amendments are necessary.

AF13636643 4
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¥

The applications (including the subsequent revisions) HBL submitted in accordance with
the City's wishes to amend the initiative set forth in detail the numerous ways in which
the Master Plan approved by the Initiative is inconsistent with, and must be modified to
accommodate, the ITC project. Copies are provided with this letter.! The more
important inconsistencles are the following.

Alternatives | and 2 include a Point Pedestrian Bridge. The Initiative does not
allow a second ralsed crossing. It envisions an at-grade crossing, at a location
different than the Point Pedestrian Bridge proposed in Alternatives 1 and 2. See
Section 7 of program 1a.1 of the General Plan Open Space Element; the Hercules
Point Standards at page 3-6 of the Master Plan, and the Street and Circulation
Regulating Plan at page 4-3 of the Master Plan,

The inclusion of the Pedestrian Point Bridge necessitates a ramyp that extends into
Bleck D, eliminating some of the square footage of development envisioned by
the Initiative, and intruding into the building setback area imposed by the
Initiative for Block D,

The ITC project also includes an ehpanded Transit Plaza to accommodate the
Pedestrian Point Bridge that occupies much of what the Initiative described as
Block E, again eliminating some of the square footage of development
envisioned by the Initiative and intruding into the building setback area imposed
by the Initiative for Block E.

Blocks E, G and I also must be reconfigured from the layout proposed in the
Initiative to accommodate the configuration of the ITC project.

The ITC project proposes parking in Block N, in an area zoned Neighborhood
General. Parking lots are not listed as uses allowed in the Neighborhood General
zone.

Alternatives 1 and 2 include a fengthy emergency evacuation route crossing the
tracks. Only a short, direct emergency route across the tracks to the Hercules
Point open space area is allowed by the Street and Circulation Regulating Plan
within the Master Plan (page 4-3).

Figure 2.2-2 in the EIR/EIS includes a bay trail and retaining wall that are
located outside of the right of way. Within the Master Pian, the Civic Space

*The applications are large and are being transmitted to you via our FTP site, in an
accompanying email,
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Regulating Plan (page 3-3) and Street and Circulation Regulating Plan (page 4-3)
clearly show these features located Inside the railroad right-of-way.

» Compared to the Initiative, the ITC project includes a realignment of the segment
of John Muir Parkway seaward of Bayfront Boulevard, moving it towards the
northeast to acconunodate additional transit parking located on Block K the City
requested. This, in turn, requires a reconfiguration of the building and blocks
surrounding that segment of John Muir Parkway.

The project description accordingly fails to mention amendments to the General Plan and
Master Plan that would be required to implement the ITC project, and fails to evaluate the
impact of those amendments. The project description should be corrected, and the City
should ackuowleége the existing inconsistencies and factor them into the environmental
analysis.” The EIR/EIS should also discuss whether an alternative that is consistent with
the current General Plan and Master Plan would create fewer Impdcts.

Because the inclusion of these required analyses will substantially change the EIR/EIS,
especially with respect to the description and study of the No Action and No Project
alternatives, recirculation will likely be required.

2. Trafiic Is Understated.

The stated purpose of the ITC project is to address the “ongoing and steadily increasing
problem” of traffic congestion in the Bay Area, (DEIR/DEIS, Page 1-5). The City and
other agencies are supposedly interested in investing $80 million or more in this project,’
in order to make a significant difference in traffic congestion, The City has repeatedly
promised that it is “dedicated"” to working to “ensure the Intermodal Transit Center is
truly a destination.”

2 The discussion of superseded land use designations as the “land use designations within
the project area” (Page 3-19) also requires correction. We also note that because HBL
has vested rights under its development agreement, the inconsistencies cannot be
etiminated without the consent of HBL.

} Included in the materials being provided to you via our FTP site is a budget the City
prepared for an agreement between the City and HBL. The budget outlines the sources
and uses of funds for the ITC project, not including the purchase price for the land to be
conveyed or the rental/license fees for the and to be used for construction disturbance,
staging or parking.

* E.g., http:/iwww.ciercules.ca.us/Modules/ShowDocument.aspx?documentid=2779
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The EIR/EIS, in contrast, states that the ITC will have almost no noticeable effect on
traffic. It concludes that the project will remove very few trips from I-80 and will
generato few, if any, trips itself,

These positions are contradictory. Either the project — and its $8¢ million+ price tag—
are worth pursuing because the City believes the project will make a difference in
relieving congestion in Hercules and in the region; or the project will have little, if any,
effect on traffic in the area,

We believe the EIR/EIS is wrong, and that the City and other agencies are justly
interested in this project precisely because it will provide significant changes to the
transportation network. However, a project that achieves this goal is not addressed in the
EIR/EIS, and the true transportation impacts of the ITC project have not been addressed.

The EIR/EIS’s conclusion that the project will generate only a few trips is troubling also
because it indicates that the City contends that almost ail trips in the area would be
generated by the Hercules Bayfront project instead of the ITC project, and the City will
seek to require HBL to pay for the necessary improvements. For the reasons stated
below, the EIR/EIS falls short of establishing any nexus with the Hercules Bayfront
project, and specifically fails to establish adequately that the ITC project cannot be held
accountable for needed traffic improvements.

The methodology and rationale for concluding that the ITC project would attract few, if
any, trips is not clearly explained.” Page 4-7 of the EIR/EIS states that the railroad will
attract 232 passengers in the morning, and that 157 automobile trips will transport the
bulk of these passengers to the facility. During the afternoon hours, there would be 292
boardings, using 196 automobile trips. The EIR/EIS then explains that none of these trips
will be generated by the 1TC project: “Because the proposed intermodal transit center
would not generate substantial new employment or draw people to the site, it is assumed
that the intermodal transit ceniter would provide transit services to existing commuters
and not generate new trips, Rather these trips would come from the regional roadway
and transit network and be diverted to the intermodal transit center.” (Pages 4-7 to 4-8)
An environmental analysis cannot lawfully be based on circular speculation that because
the transit center would not draw people to the site, it will not attract trips to or from the

’ The DKS traffic study in Appendix E (pages 22 and 23) states only that the trip
generation munbers were based on other studies, but those other studies are not included
in the EIR/EIS,
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site. What evidence Is there that the presence of the ITC will not entice peopls to live,
shop or work in the area?®

Moreover, a few sentences later, the EIR/EIS contradicts itself by stating that . , . the
proposed project is expected to generate 40 morning peak hour trips and 71 evening peak
hour trips.” (Page 4-8) The EIR/EIS then explains that these trips would merely be re-
routed from 1-80 on to the local network. (Page 4-8)

What evidence is there supporting the conclusion that so few drivers would substitute rail
transit for automobile commutes? Why is there such a discrepancy between morning and
evening trips? These issues must be clarified. Please also confirm and document that the
EIR/EIS assesses the impacts on tho local network of aif re-routed trips and afl newly-
generated trips,

The EIR/EIS also indicates that varying numbers of parking spaces, up to 423, would be
required.” The EIR/EIS nover reconciles the Jarge number of parking spaces with the
low number of trips. The EIR/EIS also repeatedly assumes that all commuters will arrive
in the am and leave in the pm, which makes discrepancies between am and pm peak trips
not credible.

Please explain the assumption that only 25 percent of the am period trips (6am to [0am)
would oceur during the peak hour, H seems unlikely that trips would be evenly
distributed. Additional data, such as the number of trains and arrival/departure times,
should be vsed to substantiate the arrival patierns of riders during the peak period and
peak hour, Moreover, the number of trains and arrival/departure times used in the
analysis should be those necessary to accommodate the total number of train passengers
the trains will accommodate after the ITC project is built, not just the number of trains
and cars that accommodate current passengers.

Additionally, the EIR/EIS states that 23 percent of the train passengers are expéected fo be

dropped-off or picked-up by other drivers, However, the project trip assignment figure

6 The statement that the ITC project will not draw people to the site is contradicted by the
statements that the small café will serve nearby residents (page ES-1), that Alternative 2
includes a banquet/conference facility (page 2-62), and that the project includes viewing
platforms, trails and other amenities that presumably are intended to be enjoyed by lecal
residents and visitors. (E.g., Page 2-43 [describing Hercules Point Bridge and Land Side
Ramp] and 2-41 {describing creekside park, plaza and footpath, and Railroad Plaza as a
“destination” for views of the bay and uitimately a connection the Hercules Point Park
and open space]). These statements must be reconciled.

7 See section § of this letter, below.
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indicates that all am peak hour trips are inbound and all pm peak hour trips are outbound,
This indicates that the outbound am and inbound pm trips of these other drivers were not
accounted for the in the analysis,

The EIR/EIS states that a significant impact wonld occur only if the addition of project
traffic causes a location operating at an acceptable service level to degrade to an
unacceptable service level. It apparently fails to consider whether traffic added to an
already deficient interscction (such as San Pablo AvenuefJohn Muir Parkway and San
Pablo Avenue/Sycamore Avenue) could be significant or whether exacerbation of
existing doficiencies constitutes a cumulatively considerable contribution to the problem,
We understand that 0.1 is the commonly- used threshold applied to intersections already
projected to operate a deficient levels when analyzing traffic under the Contra Costa
Transportation Authorily Level of Service method. Tt appears that some project-related
fraffic would cause an increase in V/C ratio of more than 0.1, yet these impacts are left
unidentified and unmitigated,

The EIR/EIS should explain what threshold it applies for every intersection, and whether
that threshold Is consistent with the thresholds the City used for other recent projects, and
in the EIR the City is preparing for the Hercules Bayfront project. If the same thresholds
are not used in the same manaer, the analysis for the ITC project should be revised using
thresholds that are consistent with those the City uses for other EIRs.

The EIR/EIS uses baseline counts apparently taken in 2006, which should be updated to
correlate to the 2009 baseline date. It also appears that the cumulative baseline does not
include the traffic associated with the Bayfront development, thereby understating the
future [evels of congestion.

Please address all these issues. The transportation analysis affects not only
transporiation-related impacts but also the noise, greenhouse gas and air quality analyses.

3. Train Ridership

The EIR/EIS fails to disclose and discuss how the trains will accommodate the additional
passengers. Accordingly, it does not disclose impacts of those activities,

The EIR/ELS also does not disclose why it concludes the facility will attract only seven
bus-to-train riders per day during peak hours in 2035, (Page 4-15)

4. Ferry Phase of Project,

The EIR/EIS repeatedly refers to the ferry terminal as a future “phase” of this project.
The EIR/EIS alse acknowledges that “WETA has an active proposal to develop a ferry
terminal adjacent to the Hercules ITC.* (Page 3-12). The City has répeatediy referred
publicly to the ITC project as including a ferry terminal. These factors make it
inappropriate to separate out the ferry terminal from the rest of the project, under the
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standards enunclated in Larrel Heights Improvement Ass’n v. Regents of Unlv. of Calif,
47 Cal. 3d 376 (1988).

5, Parking,

The EIR/EIS concludes that the parking to be provided in the temporary surface lot will
not be sufficient, and then simply proposes Mitigation Measure TRANS-3, which
requires the City to find more parking. This defers the mitigation, and piecemeals the
project. Where will the parking be? What will its impacts be? Will creation of
additional parking surfaces affect drainage?

Also, because the ITC project and the Hercules Bayfront project are separate projecis, the
EIR/EIS must evaluate the ITC project as a standalone project, without the parking
building that is proposed as part of the Hercules Bayfront project, This means that the
temporary surface parking solution shouid be studied as a permanent solution, or
alternate parking should be proposed and studied as part of the 1TC project,

The parking facilities are inconsistently described in the EIR/EIS. Page 2-61 states there
will be about 400 parking spaces under Alternative 2. Page 4-16 states that Alternative 2
would provide 385 parking spaces within a proposed parking structure, Page 4-29 states
that for both Altemnatives | and 2, there will be future parking spaces for up to 425
automobiles. Most important, the descriptions of the parking structure do not clearly
reflect the fact that approximately 100 to 125 of the parking spaces will be devoted to the
residéntial units surrounding the parking deck, leaving only the remaining spaces
available for transit use. The EIR/EIS thus contains an unstable project description. This
affects not only the parking analysis, but raises questions as to what facilities are included
that would generate a demand for this amount of parking, and what the impacts of those
facilities will be.

Finally, in caleulating parking demand, the EIR/EIS appears to take into account only the
demand generated by peak afternoon trips. It apparently does not account for parking
needs of train riders at other times, such as those who arrive niid-day. The EIR/EIS
should calculate the parking demand for the whole of the project, and identify and study
the impacts of construction and aperation of enough parking spaces to satisfy that entire
demand,

6. Condemnation of Private Property.

The BIR/EIS discounts the feasibility of Altemnative 2 (east of Refugio Creck alternative)
by noting that it would require the threat of condemnation to acquire the site from a
private party, (Page ES-2) However, the EIR/EIS does not acknowledge that the City
must acquire HB1.’s private property to implement any aspect of any alternative or
variant of the project. It fails to note that the City may act by condemnation, which is
especially relevant given the City's refusal to adopt a resolution stating that it will not use
the power of condemnation. The EIR/EIS never assesses the feasibility of acquiring the

AI73636643.4



Bingham McCutchen LLP
bingham.com

Fred Deltorchio
Paul Page
January 21, 2011
Page &

property, and never compares the feasibility of doing so with the feasibility of acquiring
the property needed for Alternative 2,

7. Banquet & Conference Center.

The EIR/EIS indicates that a banquet and conference center would be included in
Alternative 2 — the east of Refugio Creek alternative - but not in the project. This
banquet facility is never described in sufficient detail to allow the reader to understand
the entirety of the project being proposed. Instead, the EIR/EIS notes only that it
“presumes” the banquet/conference facility will be used only intermittently and employ
temporary personnel, (Page 4-57) It does not explain or support this presumption. The
EIR/EIS does not assign any additional trips or other activity to the banquet/conference
facility. Tt presumes that construction activity would be the same with and without the
banquet/conference facility. These omissions affect the entire spectrum of enviromnental
impacts.

8. Greenhouse Gas Analysis,

The EIR/EIS relies upon “draft BAAQMD guidance” and ignores the final CEQA
guidelines and protocols BAAQMD adopted. It states the conclusions of its greenhouse
gas analysis, but does not disclose the data or analysis that went into those conclusions.
For example, it states that the calculations in¢lude adjustments for some gasses, but does
not allow the reader to assess the accuracy of the adjustments. It never allows the reader
the chance to ascertain whether all relevant factors were included in the analysis. Again,
the reader is left without an ability to judge the rationality of the analysis.

9. Deferred Mitigation of Biological Impacts.

developed later, without setting performance standards or demonstrating that mitigation
is feasible and likely to be effective. The mitigation measures that suffer from this defect
are as follows:

BIO-2 (notify USFWS and implement “appropriate avoidance and/or mitigation
measures” if vernal pool fairy shrimp are discovered).

BIO-3 (to mitigate potential clapper rall impacts, consult USFWS “regarding
appropriate avoidance measures” and obtain permission from USFWS to
commence work).

BIO-4 (complete consultation with USFWS if salt marsh harvest mice are found,
and “receive instruction regarding reporting requirements”).

BIO-5 (if California black rail is found, consult CDFG “regarding appropriate
avoidance measures” and obtain permit to commence work from CDFG).
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BIO-7 (contact CDFQ “regarding appropriate measures to relocate them owt of
the work area or protect occupled habitat” if San Pablo vole or salt marsh
wandering shrew are found),

BIO-8 (determine “appropriate avoidance measures” in consultation with CDFG
to protect nesting birds during construction).

BIO-9 (this measure requires no net loss of Northern Coastal Salt Marsh, but no
standard for loss of Coastal Brackish Marsh habitat; it also requires “suitable
compensatory mitigation” for both, and contains no demonstration that the no net
loss standard can feasibly be achieved).

BIO-10 (mitigation for eelgrass “in consultation with CDFG and/or NMFS (e.g.,
ata ratio of 1.2:1)".

BIO-13 (if contamination is found in dredge locations, “NMFS and CDFG will
be consulted”).

Several other biology mitigation measures set a performance standard of “no net loss” but
do not explain whether that standard can feasibly be attained, or what type and length of
monitoring would be required to determine that the standard has been obtained.

-000-

Thank you for your attention to these matters,

Very truly yours,

P b G

Marie A. Cooper

cc!

Rachel Falsetti, Division Chief, Caltrans Division of Transp. Planning
{rachel_falsetti@dot.ca.gov )

Craig Goldblatt, FHWA Funding, Metropolitan Transportation Commission
{cgoldblati@mic.ca.gov)

Ross Chittenden, Deputy Executive Director, Projects, Contra Costa
Transportation Authority (rehittenden@ceta.net)

Martin R. Engelmana, Deputy Executive Director, Planning, Contra Costa
Transportation Authority (mre@ccta.ngt)

James R, Anderson (via email)

Ethan Sischo {via email)

Edgar Pankey (via email)
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Steven C. Crooke {via email)
Lila Pankey Ray (via email)
Cecily Talbert Barclay (via email)
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On the basis of the environmental record for this proceeding, the requirements of the National
Environmental Policy Act of 1969 (42 U.S.C. §4332); Federal Transit Laws (49 U.S.C.
§5301(e), §5323(b) and §5324 (b)); the Clean Air Act of 1970, as amended; 49 11.S.C. §303
(formerly Department of Transportation Act of 1966, §4(f)); National Historic Preservation Act
of 1966, §106 (16 U.S.C. §470f); Executive Order 12898 (Environmental Justice); and other
applicable legal and program requirements have been satisfied for the Hercules Intermodal
Transit Center in the City of Hercules, Contra Costa County, California.

.

L-Leslie T. Roge;s \ Date
FTA Regional Administrator
Region IX

Attachment A:Summary of Environmental Impacts and Proposed Mitigation Measures
for the Preferred Alternative

Attachment B: Comments on the FEIS and Responses

Attachment C: Relevant Correspondence
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